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Report of the Management Board in accordance with sections 186(4) sentence 2, 293a of the 

Aktiengesetz (AktG – German Stock Corporation Act) and section 127 of the Umwandlungsgesetz 

(UmwG – German Transformation Act) on the contribution of a majority interest of up to 

81.395% of the shares of LEG Immobilien AG in LEG NRW GmbH, for contribution of a 

majority interest of up to 94.9% of the shares of LEG Immobilien AG in LEG Recklinghausen 1 

GmbH and a majority interest of up to 94.9% of the shares of LEG Immobilien AG in LEG 

Recklinghausen 2 GmbH to a subsidiary, in which LEG Immobilien AG holds 100% of the shares, 

in exchange for the granting of new shares 

LEG Immobilien AG holds 81.395% of the shares in LEG NRW GmbH directly and 16.756% indirectly 

via Rote Rose GmbH & Co. KG; LEG NRW GmbH itself holds treasury shares amounting to 1.83%. 

LEG NRW GmbH holds the majority of the equity investments in the operational companies employing 

staff and holding real estate portfolios as well as other companies of the LEG Group. LEG Immobilien 

AG also holds 94.9% in two other companies holding real estate portfolios, LEG Recklinghausen 1 

GmbH and LEG Recklinghausen 2 GmbH (the equity investment of LEG Immobilien AG in LEG NRW 

GmbH, the equity investment of LEG Immobilien AG in LEG Recklinghausen 1 GmbH and the equity 

investment of LEG Immobilien AG in LEG Recklinghausen 2 GmbH are hereinafter jointly referred to 

as the “Equity Investments”).  

Planned restructuring 

The Management Board intends to establish a new subsidiary in the legal form of a limited liability 

company (GmbH) (hereinafter the “Subsidiary”). LEG Immobilien AG is to hold 100% of the shares 

in the Subsidiary. The Management Board intends to contribute the Equity Investments – either in full 

or a majority interest therein – to the Subsidiary in exchange for the granting of new shares, either by 

way of company formation on the basis of non-cash contributions or a capital increase against 

contributions in-kind. The Management Board does not currently intend to contribute the 16.756% 

equity investment LEG Immobilien AG holds in LEG NRW GmbH indirectly via Rote Rose GmbH & 

Co. KG to the Subsidiary.  

The Subsidiary is to function purely as an intermediate holding company. The Subsidiary is to have its 

place of business in Dusseldorf. The managing directors of the Subsidiary are to be the members of the 

Management Board of LEG Immobilien AG. The Subsidiary shall not have its own employees. Only a 

small amount of costs are to be incurred annually at the level of the Subsidiary (expected to be a low 

five-figure amount in euro) (the establishment of the Subsidiary and contribution of the Equity 

Investments to the Subsidiary are collectively referred to as the “Planned Restructuring”). Reasons for 

the Planned Restructuring 

The contribution of LEG NRW GmbH should result in a realisation of hidden reserves at the level of 

LEG Immobilien AG and thus strengthen shareholders` equity of LEG Immobilien AG. The contribution 

of LEG Recklinghausen 1 GmbH and LEG Recklinghausen 2 GmbH to the Subsidiary will bundle the 

majority interests in all companies that hold real estate property under one controlling company. 

 

Effects of the Planned Restructuring on the shareholders of LEG Immobilien AG 
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If a new hierarchical level is created between a controlling company and a controlled company by way 

of a restructuring, a so-called mediatisation effect could be able to arise if, legally speaking, the influence 

of the Annual General Meeting of the controlling company on the management and use of profits of the 

controlled company diminishes. Regardless of whether the Planned Restructuring could entail such a 

mediatisation effect from a legal standpoint, the Planned Restructuring should not give rise to any actual 

or economic changes for the shareholders of LEG Immobilien AG compared to the current situation. 

The Subsidiary is intended to act purely as an intermediate holding company and the managing directors 

of the Subsidiary are to be the members of the Management Board of LEG Immobilien AG. Effectively, 

therefore, even after the implementation of the Planned Restructuring, the members of the Management 

Board of LEG Immobilien AG will still decide how the business of LEG NRW GmbH, LEG 

Recklinghausen 1 GmbH and LEG Recklinghausen 2 GmbH is to be conducted and how the profits of 

these companies should be used. Nevertheless, the Management Board would like to involve the 

shareholders of LEG Immobilien AG in the decision-making process as regards the Planned 

Restructuring.  

In any event, the involvement of the Annual General Meeting also satisfies the requirements that the 

German Federal Court of Justice has developed on the participation of annual general meetings in 

restructuring measures by management. According to the principles developed by the German Federal 

Court of Justice in its “Holzmüller” (BGHZ 83, 122) and “Gelatine I” (BGHZ 159, 30) decisions, an 

annual general meeting has an unwritten responsibility if a restructuring of the company intended by its 

management board affects the core competence of the annual general meeting to determine the 

constitution of the company because the restructuring entails changes that at least approximate those 

that can only be effected by an amendment of the articles of association. The German Federal Court of 

Justice did not make a generally applicable decision on when an annual general meeting has this 

unwritten responsibility by this reasoning. It did, however, decide that the restructuring of a subsidiary 

into a sub-subsidiary can trigger an unwritten responsibility on the part of an annual general meeting on 

account of the mediatisation effect entailed if the restructuring is of material economic significance. An 

annual general meeting therefore has an unwritten responsibility if the economic significance of the 

restructuring is roughly equal to that in the “Holzmüller” case. The Holzmüller case involved the spin-

off of an operation that accounted for around 80% of the company’s assets. The combined carrying 

amount of the Equity Investments affected by the Planned Restructuring as recognised in the annual 

financial statements of LEG Immobilien AG for the 2016 financial year is EUR 1,266,822,688.82, and 

therefore around 65.5% of the total assets of LEG Immobilien AG. At the same time, LEG NRW GmbH 

directly or indirectly holds around 99% of the 161,276 total rental units (apartments, garages and other 

rental units) of the LEG Group; LEG Recklinghausen 1 GmbH and LEG Recklinghausen 2 GmbH hold 

the remaining 1% of the rental units of the LEG Group. As in the opinion of the Management Board it 

cannot be entirely ruled out that the materiality threshold required for the Annual General Meeting to 

have an unwritten responsibility in accordance with Holzmüller case law has not yet been reached, the 

Management Board has resolved to request that the Annual General Meeting adopts the resolution on 

Planned Restructuring. The Supervisory Board supports the decision of the Management Board and, on 

8 March 2017, approved the inclusion of the corresponding item 10 on the agenda of the Annual General 

Meeting on 17 May 2017. The Supervisory Board has also endorsed the resolution proposed by the 

Management Board for the Annual General Meeting on 17 May 2017. 

Executive approval 
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The Planned Restructuring requires the approval of the Supervisory Board and the shareholders’ meeting 

of LEG NRW GmbH, the shareholders’ meeting of LEG Recklinghausen 1 GmbH and the shareholders’ 

meeting of LEG Recklinghausen 2 GmbH. All executive bodies will probably decide upon their consent 

before  the end of April 2017.  

Tax effects and effects on the accounts 

For tax purposes, the contribution of the Equity Investments is considered a qualifying share swap in 

accordance with section 21(1) sentence 2 of the Umwandlungssteuergesetz (UmwStG – German Tax 

Transformation Act). For tax purposes, at the petition of the Subsidiary, the Equity Investments can be 

contributed to the Subsidiary at carrying amount and therefore tax-free. 

In terms of accounting law, however, the contribution of LEG Immobilien AG’s 81.395% equity 

investment in LEG NRW GmbH to the Subsidiary can lead to realisation realisation of hidden reserves 

irrespective of the tax treatment. The Subsidiary, as the receiving entity, has the option to report the 

equity investment at carrying amount, fair value or a value between these two. If the Subsidiary reports 

the equity investments at an amount higher than the carrying amount, at which the Equity Investments 

are currently recognised at LEG Immobilien AG, this will lead to the realisation of hidden reserves at 

the level of LEG Immobilien AG. The maximum amount to be  is to be determined based on the 

difference between the carrying amount and the current fair value of the 81.395% equity investment of 

LEG Immobilien AG in LEG NRW GmbH to be ascertained according to IDW S1 by Deloitte GmbH 

Wirtschaftsprüfungsgesellschaft as expert. It is the current intention to disclose a partial amount of the 

hidden reserves worth about EUR 2 billion, the actual amount to be disclosed being dependent on the 

final valuation of the equity investment in LEG NRW GmbH by Deloitte GmbH 

Wirtschaftsprüfungsgesellschaft, the number of shares to be contributed and the quota of hidden reserves 

to be disclosed.  

The Equity Investments of LEG Immobilien AG in LEG Recklinghausen 1 GmbH and LEG 

Recklinghausen 2 GmbH are to be contributed to the Subsidiary at carrying amount in terms of both tax 

and accounting law. There should therefore be no realisation of hidden reserves in this regard. 

When adopting the annual financial statements for the 2017 financial year the Management Board and 

the Supervisory Board intend to transfer – as far as the law allows – the share of net income for the year 

relating to the Planned Restructuring to other revenue reserves. If the Management Board and the 

Supervisory Board cannot transfer the share of net income for the year relating to the Planned 

Restructuring to other revenue reserves when adopting the annual financial statements for the 2017 

financial year, the net retained profits for the 2017 financial year will be increased accordingly. The 

Management Board and the Supervisory Board intend, if necessary, to propose to the 2018 Annual 

General Meeting that the share of net retained profits relating to the Planned Restructuring be transferred 

– as far as the law allows – to other revenue reserves.  

The contribution of the Equity Investments will not trigger property transfer tax. According to the 

applicable legal situation, a duty to pay property transfer tax only arises when transferring or aggregating 

at least 95% of the shares in corporations. There are, however, currently efforts on the part of lawmakers 

to lower the 95% limit in effect at this time. If such legislation goes ahead before the implementation of 
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the Planned Restructuring, it is intended that the Equity Investments will not be contributed in full, and 

instead a correspondingly lower share of the equity investments irrelevant to property transfer tax (but 

at least a majority interest) will be contributed. Nevertheless, a change of law is not currently expected 

before Germany’s general election in September 2017. 

As LEG Immobilien AG has a 100% interest in the new Subsidiary to be formed, current corporation 

tax loss carryforwards, interest carryforwards and trade losses eligible for carryforward in connection 

with the Equity Investments in accordance with section 8c(1) sentence 5 no. 2 of the 

Körperschaftsteuergesetz (KStG – German Corporation Tax Act) and section 10a sentence 10 of the 

Gewerbesteuergesetz (GewStG – German Trade Tax Act) will be preserved and it will still be possible 

to utilise them. This applies accordingly to subordinate companies in which LEG NRW GmbH holds 

interests. 

Social Charter 

The Management Board will take into account the requirements of the Social Charter for the LEG 

Purchase Agreement in the implementation of the Planned Restructuring. In accordance with section 

9.5.2 (ii) of the Social Charter for the LEG Purchase Agreement, the newly formed Subsidiary will join 

the Social Charter fully and with joint and severally liability by way of written declaration to the sellers 

(as defined by the LEG Purchase Agreement). By way of cumulative assumption of debts, the newly 

formed Subsidiary will assume all obligations of the Social Charter (including its penalty regulations) 

to the extent to which the newly formed Subsidiary is affected by the regulations of the Social Charter. 

The contribution to the Subsidiary and the associated change in the shareholder structure of LEG NRW 

GmbH will therefore have no disadvantageous effect on compliance with the Social Charter. Even after 

the conclusion of the Planned Restructuring, the parties under obligation as per the Social Charter remain 

LEG Immobilien AG and its subsidiaries. The change in the company law situation of the majority 

shareholder of LEG NRW GmbH does not affect the form or content of the Social Charter duties. It also 

does not affect LEG Immobilien AG’s reporting duty, which remains in effect. 

As the Subsidiary will be a wholly owned subsidiary of LEG Immobilien AG, LEG Immobilien AG will 

have direct rights to issue instructions and to exercise influence that will still enable LEG Immobilien 

AG to monitor and enforce compliance with the obligations under the Social Charter. The right of the 

sellers in the privatisation agreement to pledge shares in LEG NRW GmbH and various subsidiaries to 

safeguard the Social Charter is also not affected by the contribution of shares. 
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Employee concerns 

The Economic Committee, the Group Works Council and the General Works Council were informed of 

the forthcoming measures. The Group Works Council and the General Works Council have no other 

rights of participation. Employee concerns are not affected by the planned intra-Group measure. In 

particular, employment relationships in place with LEG NRW GmbH, LEG Recklinghausen 1 GmbH 

and LEG Recklinghausen 2 GmbH will not be affected by the measure.  

Alternative structures 

A spin-off in accordance with section 123(3) UmwG was considered as an alternative to a formation on 

the basis of non-cash contributions/capital increase against non-cash contributions. However, in the 

opinion of the Management Board, a spin-off is a less advantageous alternative to a formation on the 

basis of non-cash contributions/capital increase against non-cash contributions. For tax purposes, 

sections 20 to 23 UmwStG apply similarly to a spin-off as to a formation on the basis of non-cash 

contributions/capital increase against non-cash contributions. In terms of civil law, however, a spin-off 

is subject to the strict formal requirements of the German Transformation Act in particular. In addition, 

a spin-off in accordance with section 125 UmwG in conjunction with section 17(2) sentence 1 UmwG 

entails a duty to prepare closing accounts, which would have meant additional costs. Given the greater 

complexity and the higher costs incurred as a result, a spin-off was rejected as an alternative structure. 

Schedule 

If the Annual General Meeting approves the Planned Restructuring, work to implement the necessary 

measures will begin soon. Taking into account the contract documents to be prepared and after 

consultation with the commercial register, the management board would expect the Planned 

Restructuring to completed by the beginning of the third quarter of 2017. 


